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GRAIN MARKETING BILL 2002 
Committee 

Resumed from 16 October.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Kim Chance 
(Minister for Agriculture, Forestry and Fisheries) in charge of the Bill. 

Clause 1:  Short title - 

Progress was reported after the clause had been partly considered. 

Hon DEE MARGETTS:  Mr Chairman - 

The CHAIRMAN:  Would members please call out and try to draw my attention to the fact that they want to 
speak, otherwise I may miss them. 

Hon DEE MARGETTS:  The reason for asking for the adjournment last night was that I had been advised by the 
Clerk on the issue of constitutionality.  In the meantime, I have provided that advice to the minister.  I did not 
stand more quickly because I assumed the minister would stand. 

The CHAIRMAN:  It is helpful at times if members call out.  I did not see Hon Dee Margetts and I nearly put the 
question.  The member is more than welcome to the call if she wants it.  The member has said what she wanted 
to say.  I therefore put the question that clause 1 stand as printed. 

Hon KIM CHANCE:  I was not aware that this would be the appropriate time to deal with these questions.  I 
thought that would happen as the respective clauses came up.  However, to deal with the questions that were 
raised about the assertion that in some sense the Commonwealth has universal powers in respect of the licensing 
of exports and whether, as a result, the assertions in this Act of a power to licence exports are in conflict, I 
indicate that the statement is based on an incorrect assumption.  The Commonwealth certainly has power under 
section 51 of the Constitution to make laws in respect of the regulation of trade and commerce with other 
countries and, indeed, between States.  However, the assumption is that that is an exclusive power rather than a 
concurrent power.  In fact, it is a concurrent power, and that has been accepted in commonwealth and state 
jurisdictions for many years. 

I will deal with the question that the licensing system can be bypassed by a grower selling prescribed grain 
interstate.  Of course, that is, and has always been, correct, because a sale to a person interstate is a domestic 
sale.  The regulation of exports from that State then becomes a matter for that jurisdiction.  The question of 
whether the real intention of the licensing system is to create a monopoly in the hands of the main licence holder 
was also put.  I found that an interesting question to come from a member who supports the concept of the single 
desk. 

Hon Dee Margetts:  No, I am sorry, you are misrepresenting me.  These are not my questions; this is advice from 
the - 

Hon KIM CHANCE:  I am sorry, I thought they were the member’s questions.  In that case, my confusion is 
resolved somewhat.  The power asserted in the Bill to licence the export of prescribed grains is, in a sense, a 
monopoly power, as is the monopoly power of the single desk that is contained in the current Grain Marketing 
Act.  This Bill sets out to modify that monopoly to a certain extent and to place some restrictions on it. 

With respect to the exemption for restrictive trade practices, the issue raised was whether the powers asserted in 
clause 41 of the Bill rely on section 51AAA of the commonwealth Trade Practices Act.  The answer is no.  In 
fact, section 51AAA is largely irrelevant to clause 41, because that section is simply a statement of the 
Commonwealth’s intention regarding the concurrent operation of state and commonwealth laws.  Clause 41 
exempts exports, in accordance with the main export licence, from the restrictive trade practices provisions by 
means of a specific authorisation of that activity, and that is required under section 51 of the Trade Practices Act.  
That section requires the conduct to be exempted, as it is in clause 41, and, in doing so, that exemption must be 
specified, it must be stated that it is specifically authorised by the Trade Practices Act, and it must refer to that 
Act.  That is the lawful provision, and that is exactly what clause 41 does.  In fact, a detailed explanation of 
clause 41 is in the explanatory memorandum. 

Hon DEE MARGETTS:  I thank the minister.  I did say by way of interjection and I will indicate now that what 
I was asked to do is what I did, which was to pass on the Clerk’s advice.  With the Clerk’s advice were some 
clarifying questions.  Therefore, it was not an expression of my opinion about the Bill.  I believe the minister is 
well aware of the fact that I have particular views on whether the State and individual growers should have the 
right to form cooperatives and whether that has anything to do with anybody else’s opinion.  I just wanted to 
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clarify that the questions were not an expression of my opinion.  I guess I was playing the devil’s advocate to 
some extent to make sure we were on sound ground.   

Hon Kim Chance:  I thank the member. 

The CHAIRMAN:  It is proper for members to seek advice about Bills from the Clerks at the Table, or the Clerk 
of the Legislative Council, but any advice that is tendered is not the advice of the Clerk when it is presented; it 
becomes the property of the member speaking in this place.  Any member is entitled to seek advice from the 
Clerks at the Table; whether members accept or reject that advice is their business.  It is not usual to refer to the 
Clerks at the Table concerning any advice that is given.   

Clause put and passed. 

Clauses 2 to 5 put and passed. 

Clause 6:  Membership - 
Hon MURRAY CRIDDLE:  I move - 

Page 4, lines 8 to 10 - To delete the words “from amongst persons who would not be eligible for 
appointment under another paragraph”. 

This matter has been well and truly covered.  The minister knows that the intention of this amendment is simply 
to get the best person available to occupy the position of chairman of the Grain Licensing Authority. 

Hon KIM CHANCE:  As I indicated during the second reading stage of the Bill, the Government is prepared to 
accept this amendment.  I concede that there are some very limited risks about this matter concerning the 
National Competition Council’s approval of the legislation, but the more I have thought about it, the more I have 
been overwhelmed by the argument that we should not limit the range of persons that are available to us and we 
should make our own value judgment about the quality of the independent chairperson.  The restriction was to 
provide some sort of legislative guarantee that the independent chairperson would be genuinely independent - 
that is why these words were suggested.  It was suggested that if the person were a grower, that person might not 
be deemed by all parties to be independent.  That constraint upon the Government remains in place.  Even 
though we will support this amendment, that constraint remains; that is, if the person happens to be a grower, the 
Government must be doubly certain that it has satisfied itself as to the independence of that person. 

I will make a general statement on clause 6 concerning all of the persons who would be appointed.  It is the 
Government’s intention to establish an “at arm’s length” panel to make recommendations on these matters as a 
primary guarantee of independence and fair play.  It is also our intention - and I may not have informed all 
members who have responsibility for this Bill about this matter - to consult with all opposition parties on the 
appointment of these persons.  It will not be a consultation that could result in a veto, but I want opposition 
parties to be comfortable with the nature of the personnel appointed to these positions.   

Amendment put and passed. 
Hon MURRAY CRIDDLE:  I move - 

Page 4, lines 19 to 21 - To delete the lines and insert instead - 

have experience in financial markets, international trade, marketing, law or other such relevant 
field 

This means that a Department of Treasury and Finance representative will not have a position on this authority.  
There will be enormous benefit in having somebody on the authority with these fundamental qualifications.  The 
matter that the minister mentioned about the arm’s length selection panel will also be of assistance.   

Hon DEE MARGETTS:  We raised this issue during the second reading stage of the Bill.  It would be an 
incredibly interesting interpretation of the public interest test about the national competition policy if at any stage 
it were appropriate to enforce a Treasury oversight - they would not necessarily have the appropriate skills and 
background to perform this important function.  I agree with the amendment.  If problems do arise about the way 
it is being interpreted, it is about time the States got together and gave this agreement an enormous kick up the 
rear end.  It would be outrageous if there were any implications following the passing of this amendment; and 
from the numbers it appears that it will be. 

Hon PADDY EMBRY:  I add One Nation’s commendation to Hon Murray Criddle’s proposed amendment.  The 
experience required of the personnel, as suggested in the amendment, would normally be considerably greater 
than someone coming out of Treasury would have.  It will be vitally important to have a person with such 
experience. 
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Hon BRUCE DONALDSON:  I asked a question during the second reading stage about why we needed 
somebody from the Department of Treasury and Finance, and the minister has provided a reason.  I think that 
reason related to the national competition policy.  

Hon Kim Chance:  Yes. 

Hon BRUCE DONALDSON:  I said I was easy either way.  This amendment makes sense when we are thinking 
of dealing with the granting of licences.  It will be interesting to see whether we can attract somebody with those 
qualifications.  The panel will have a fairly limited number of opportunities.  A person with those qualifications 
may already be gainfully employed.  The Opposition supports the amendment. 

Hon KIM CHANCE:  The Government cannot support this amendment, notwithstanding that it appreciates the 
arguments made in favour of it.  There are two reasons for the Government’s unwillingness to agree.  The first 
was indicated by the shadow minister, Hon Bruce Donaldson.  The reason for the appointment of a person of this 
description in the first place was because the National Competition Council felt it was desirable in order to 
ensure that the State’s legislation in this matter was compliant.  The Government has agreed with the NCC’s 
position.  This Bill contains a number of such agreements.  For the Government to consent to this amendment 
would breach its agreement with the NCC.  No-one else is bound by such an agreement; other members are 
entitled to vote as they wish.  It would create difficulties for the legislation and the State if that were the case.  
Ultimately, the legislation would suffer because it may need to be reintroduced if it creates difficulties for the 
State.  The other reason is more pragmatic.  The person we are seeking as a chairman of the Grain Licensing 
Authority should have some of the qualifications outlined.  We will look for a person of some stature in the 
business community; someone who has appropriate experience.  We are not talking about a marketing body; it is 
a regulatory body.  It will be called on to make judgments that will require some marketing knowledge, 
background and experience.  As an organisation, it must have the capacity to draw specific marketing advice as 
and when necessary.  It is not a marketer; it is a regulator.  The arguments given in support of the amendment are 
strong enough in any case.  I am not critical of the arguments but they would be stronger if we were talking 
about a marketer rather than a regulator.  Because I acknowledge the strengths of the arguments, I can offer a 
possible compromise.  Rather than accept Hon Murray Criddle’s amendment to replace the words “are employed 
in the department of the Public Service principally assisting the Treasurer in the administration of the Financial 
Administration and Audit Act 1985”, I would prefer to add the words proposed as an amendment.  The end result 
would be that the person selected is appointed from amongst persons who are staff of the Department of 
Treasury and Finance who have experience in “financial markets, international trade, marketing, law or other 
such relevant field”. 

The question has been asked softly - and I am sure it has not been recorded - as to whether such people exist.  I 
believe they do.  The Treasury is made up of a number of highly skilled people from a broad range of 
backgrounds.  I can think of one officer from the Treasury - whom I will not name - who would have made an 
ideal choice but is unavailable because she has been seconded to other duties.  While I cannot agree with the 
amendment, I offer this alternative. 

Hon PADDY EMBRY:  As a counter suggestion, would it not be possible to state that the chairman may come 
from the Treasury, but not make it essential?  To make it a prerequisite may exclude other qualified people.  
Someone suitable may be in the Treasury now, but not in the future.  The provision is too restrictive. 

Hon KIM CHANCE:  Because of the nature of the commitments given by the Government, there is no 
alternative. 

Hon MURRAY CRIDDLE:  I am at a loss because the national competition policy refers to provisions being in 
the community interest.  It is in the interests of all growers in Western Australia to have someone with these 
skills to carry out the role of chairman of the authority.  I do not agree that there is any community interest by 
appointing someone from the Treasury.  The Minister for Agriculture has more faith in finding someone in the 
Treasury with those skills than I have.  I strongly believe that people with these skills would be of enormous 
benefit.  I have recently visited officers from the Department of Fisheries and they have that definition of being 
in the community interest on posters on their walls.  It is in the interests of the community to have someone with 
these skills, particularly when dealing with overseas markets. 

Hon KIM CHANCE:  I thank members for their contributions.  Because of the agreements, the Government’s 
position is not negotiable.  I was prepared to offer a compromise about the qualifications of a chairman; 
however, to do anything else would be regarded as a serious breach of the agreements. 
Hon BRUCE DONALDSON:  Is the Chamber able to defer this clause and move on with the rest of the Bill? 
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Hon KIM CHANCE:  That is a question for the Chairman of Committees; the Government is quite happy to 
cooperate. 
The CHAIRMAN:  It is a question for the Minister for Agriculture.  If the minister were to move that 
consideration of clause 6 be deferred until consideration of some other clause, I will put the question.  If it will 
help the Committee, I am prepared to leave the Chair now.  If I put the question before the Chair, it will be that 
the words proposed to be deleted will be deleted.  If the question is lost, the words will not be deleted.  As such, I 
cannot propose the amendment that the words be inserted.  That will not stop another member from proposing a 
motion that will satisfy the Chamber.  It is up to the minister to tell me if he wants to defer the clause. 
Further consideration of the clause postponed until after consideration of clause 31, on motion by Hon 
Kim Chance (Minister for Agriculture, Forestry and Fisheries). 
[Continued on page 1957.] 
Clauses 7 to 9 put and passed.   
Clause 10:  Quorum - 
Hon MURRAY CRIDDLE:  I move - 

Page 5, line 24 - To delete “3” and insert instead “4”. 

This is a simple matter so that a quorum is four members.  We reached some agreement on this in the second 
reading debate.   

Hon KIM CHANCE:  As I indicated in the second reading debate, the Government is prepared to support this 
amendment.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 11 to 30 put and passed.   

Clause 31:  Prerequisites for grant of special export licence - 

Hon MURRAY CRIDDLE:  I move -  

Page 14, line 25 - To delete “year” and insert “two years”. 

This will allow for a reasonable settling period of two years for the Grain Pool Pty Ltd.  That time is needed, for 
example, to develop the protocols for determining how to manage and calculate the grain premiums extracted by 
single-desk marketing and to put in place some guidelines and regulations. 

Hon KIM CHANCE:  The Government has considered this amendment very carefully.  Having had last night to 
think it through very carefully, I regret that the Government will not support this amendment.  The Government 
has two primary reasons for its decision.  The first is that it is an agreement with the National Competition 
Council, although not one I regard as being cast in stone in the way the other matter to which we referred is.  
Nonetheless, the NCC considers this an important issue.  The 12-month position was a compromise position.  
The NCC wanted the deregulatory elements available from day one and the 12-month position was our way of 
moving to a compromise position.   

During the second reading debate some concern was expressed that the industry generally, and the Grain 
Licensing Authority in particular, would not be up to speed within 12 months of the assent date and would 
require a little more time to get up to speed.  I do not believe that will be the case.  I have indicated that it might 
be a period of a couple of months, because the GLA board is appointed.  There is no pressure on us to do that 
because the board will not have much in the way of duties in the early days of the operation of the Act, although 
I concede it will have some duties.  When the GLA is up and running, its task will be pretty straightforward.  The 
board will be composed of experienced people and we will learn more about the nature of those people later.  
The industry, separate from the Grain Licensing Authority, is ready to run now.  I do not believe it needs 
additional time.  Certainly it would give comfort to the merged body to effectively have two years without 
competition and there may be a separate argument again for that.  However, that argument is against the spirit of 
the Bill and the Government could not support that.  The two arguments that I can deal with within the spirit of 
Bill are adequately catered for; that is, the readiness of GLA in terms of the nature of the persons who will be on 
the board and the readiness of the industry.  I believe the GLA will be ready, able and very capable in a short 
time and the industry is ready now.  

Debate interrupted, pursuant to standing orders. 
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[Continued on page 1956.] 

Sitting suspended from 3.45 to 4.00 pm  
 


